Division 1 – Response to Facts

1  The facts alleged in paragraph(s) ......... of Part 1 of the counterclaim are admitted.

2  The facts alleged in paragraphs  1, 2, 3, 4, 5, 6, 9, 10, 11, 12, 13, 15, and 16 of Part 1 of the counterclaim are denied.

3  The facts alleged in paragraphs 7, 8 and 14 of Part 1 of the counterclaim are outside the knowledge of the responding party.

Division 2 – Responding Party's Version of Facts

1) Defendant was a member of a political group, We Are Change (WAC), that organized and promoted a public rally that took place in Victoria BC on the grounds of the BC Legislature October 20, 2012. In early October, WAC announced the list of public speakers for the rally, including a public figure noted for his controversial views on race and politics. Plaintiff is not a member of PAOV, which we assume refers to the People's Assembly of Victoria. 

2) In mid-October, local residents, including plaintiff, organized and promoted a public counter-protest. On October 20, defendant attended a rally on the north steps of the BC Legislature. Plaintiff attended the counter-protest 150 meters away on the sidewalk at the southwest corner of Belleville and Government St. Both groups were engaged in political expression. 

3) In mid-October 2012, plaintiff called a number given by the defendant as his phone number. A man answered, and plaintiff asked for Ryan Elson. The man did not identify himself but asked who was calling. Plaintiff identified herself and the man hung up. Plaintiff is not aware of any postings by "madlove" within "Occupy Vancouver." 

4) On October 30th, plaintiff published on her website photos and an accurate description of the confrontation at the October 20 counter-protest. 

5) On November 5th, plaintiff published her October 30 article online at Submedia.tv. Scout Magazine published a link to plaintiff's article in an online posting. 

6) Scout Magazine later edited the web posting to remove the link. It did not publish a retraction. Plaintiff has no knowledge of publications by Curtis Nixon. 

7) On November 9, plaintiff received defendant's counter-notification to a notice of copyright infringement plaintiff filed with the defendant's web host, Wordpress.com. Plaintiff has no knowledge of a take-down notice filed by the defendant on that date. 

8) Plaintiff has no knowledge of a take-down notice that was rejected by Wordpress.com. On November 11, Plaintiff received a copyright infringement notice from the defendant via her web host. 

9) On November 16, plaintiff submitted a counter-notification to defendant's copyright infringement complaint. 

10) On November 16, plaintiff was accosted by unknown men in a Victoria restaurant. Plaintiff told the men she did not wish to speak to them or receive anything from them. 

11) On December 9, plaintiff attended defendant's residence with a man who is not Jocelyn Samek's husband, in an attempt of personal service of her notice of claim. Plaintiff was told by another male that defendant was not there.  

12) Plaintiff is organizing an art benefit to defray the costs of the civil claim against the defendant. 

13) Jocelyn Samek is not an adminstrator of plaintiff's Gofundme.com page. 

14) Plaintiff has no knowledge of conversations between defendant and others on Facebook, or conversations about Henry Tudor.

15) Defendant's blog was suspended twice by Wordpress.com for violating its terms of service. The violations included six copyright infringement notices filed by the plaintiff over defendant's repeated and flagrant misuse of her photographs and original work. Defendant chose to disregard plaintiff's infringement notices. Plaintiff believes the defendant's Gofundme.com page was also suspended for violating terms of service. Plaintiff's Gofundme.com page was suspended for a time after defendant and his colleagues filed false and defamatory reports with the web host. 

----------- Additional facts

1) Defendant has repeatedly and publicly expressed political views and published images and videos that any reasonable person would consider to be racist and white-supremacist in nature. 

2) Defendant has repeatedly republished plaintiff's statements that he and his views are racist and white supremacist.

3) Plaintiff's statements about defendant and his views are fair comment on matters of public interest. 

4) Plaintiff has documented defendant's campaign of malicious defamation, including threats and retaliation against the plaintiff for her speech and political expression. 

5) Starting October 14 and continuing to the present, defendant published dozens of statements online calling plaintiff and her associates "racist," "the real racists," "reverse racists," and similar statements.  

6) Starting October 14 and continuing to the present, defendant has published online dozens of defamatory statements that the plaintiff is a "psychopath," a "sociopath," and a "terrorist," and implicating her in a global conspiracy to commit mass murder, among other bizarre unfounded claims.

7) Before noon on October 20, defendant was attending a rally on the north steps of the BC Legislature. At the same time, plaintiff was attending a counter-protest 150 meters away on the sidewalk at the southwest corner of Belleville and Government St. Both groups were engaged in political expression.

8) A few minutes before noon on October 20, defendant and two others left the rally to confront plaintiff and the counter-protestors. Plaintiff photographed the three men as they approached. 

9) Defendant confronted plaintiff aggressively, put his face within a centimeter of hers and shouted at her. Plaintiff moved away from defendant, picked up a megaphone, and used it to respond. 

10) Police nearby attended. Defendant told them to seize plaintiff's megaphone. The police moved defendant away from the plaintiff in order to talk to him. Minutes later the three men returned to the WAC rally. Plaintiff took photographs. 

11) After returning to the rally, defendant made a public speech to the rally attendees. 

12) Plaintiff wrote an article about the controversy before the rally, the counter-protest, and the confrontation. She published the article and photos October 30 on her website at Wordpress.com.  

13) On November 1, defendant published plaintiff's photograph on his blog without permission or attribution, along with defamatory statements about the plaintiff.

14) On November 3, plaintiff filed a notice with defendant's web host, Wordpress.com, stating defendant's use of her photo infringed her copyright. Wordpress.com removed the photo from defendant's web page. 

15) On November 6, 7, and 9, defendant republished plaintiff's photo and other original work without permission or attribution. 

16) Plaintiff filed four more notices of copyright infringement with Wordpress.com. 

17) On November 10, defendant filed a false notice of copyright infringement against plaintiff. Plaintiff filed a counter-notification contesting the notice but nevertheless removed the image in question. 

18) On November 11, defendant filed a second false complaint of copyright infringement. Plaintiff filed another counter-notice contesting the complaint. 

19) On November 25, plaintiff received a form letter by email stating that Wordpress.com was suspending her blog.

20) On January 2, plaintiff received a form letter by email from GoFundme.com stating that her fundraising page was removed for terms of service violations. 

21) On January 2, defendant stated online that he used defamatory claims to get plaintiff's Gofundme.com page suspended. 

---------------------------------

Response to relief

1  The responding party consents to the granting of the relief sought in paragraphs ........ of Part 2 of the counterclaim.

2  The responding party opposes the granting of the relief sought in paragraphs 1, 2, 3, 4, and 5 of Part 2 of the counterclaim.

3 The responding party takes no position on the granting of the relief sought in paragraphs ........ of Part 2 of the counterclaim. 

---------------------------

Legal basis

- Canadian Copyright Act

- Charter of Rights and Freedoms

- Common law

